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REVIEWS 

Laws of War between Belligerents, a History and Commentary. 
By Percy Bordwell. Chicago, Callaghan and Company, 1908. — 
xxiv, 374 pp. 

Friends of international peace, in their disappointment at the failure 
of The Hague Conferences to agree on any limitation to armaments or 
on the establishment of a real court of arbitration, have been disposed 
to criticize the work of these conferences as given over merely to mak- 
ing more effective the evils of war. No one can read the scholarly 
work now before us without appreciating the important results attained 
by the military and naval representatives at The Hague — results which 
in time of international stress are bound to have a most civilizing in- 
fluence upon man's baser passion. Mr. Bordwell notes that " the 
predominance of the military element among the members " of the 
Brussels Conference in 1874 gave rise to a fear, at that time, that the 
results would mark a "retrogression rather than an advancement." 
But he observes that time has shown that it was " fortunate " that the 
Declarations of the Conference were " so largely the work of military 
men," because "the danger of hostility to The Hague Regulations is 
therefore now avoided by the fact that military men had so large a 
share in their creation." He believes that their humanitarian spirit 
may be trusted in the future to take the same leading part in the de- 
velopment of the laws of war. 

Those who are inclined to pessimism should consider the earlier 
relation of enemies when the conquered were given no quarter, or else 
were reduced to slavery, and when the property of the vanquished was 
treated as res nullius. In the first half of the volume Mr. Bordwell 
traces rapidly the changes which have taken place in the relation of 
enemies : how slavery was succeeded by ransom and ransom by the 
exchange of prisoners ; how heralds became unnecessary to the declara- 
tion of war when embassies were established ; how, after the discovery 
of the new world and the struggle for maritime trade and territory was 
begun, sequestration of property and the issuance of general letters of 
mark and reprisal, prior to the declaration of war, tended to make 
formal declarations superfluous ; how contributions were gradually sub- 
stituted for pillage because princes, seeking to increase their domain, 
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were solicitous not to embitter the conquered masses and , also, because 
the anarchy of pillage demoralized their troops and interfered with 
their effective control. He shows how, with the increase in the size of 
armaments, improvements in military science and the growth of national 
sentiment, the modern doctrine of military occupation naturally sup- 
planted the old doctrine of conquest and postliminium ; how the ob- 
jective of the successful enemy was changed from the seizure of small 
coveted provinces to striking directly for his opponent's capital and 
source of power. Following the declaration of Paris of 1 856, the author 
takes account of the important practices and rules which arose for con- 
sideration in the succeeding wars and international congresses. These 
practices and rules are again considered in the commentary on the laws 
of war which composes the second half of his book. 

Mr. Bordwell does not indicate his attitude as to the immunity of 
enemy property at sea further than to say that the " solution of the 
question would seem to be " to consider that war gives a right to con- 
fiscate but does not of itself confiscate enemy property at sea, thus 
leaving it to the proper political authority to announce its intention at 
the beginning of war. In the same way Mr. Bordwell considers that 
(page 203) 

it is desirable that the view that war itself does not put an end to commer- 
cial intercourse, but that its illegality depends on its interdiction by the 
political authorities, should find even wider recognition than it has; for 
when once the stoppage of traffic requires positive action on the part of the 
authorities a long step ahead has been taken in securing a continuation of 
the ordinary conditions of peace. 

The author does not consider "unreasonable" the drafting of domiciled 
aliens to repel invasion, especially after notice and opportunity to leave 
the country have been given. He considers the dissenting opinion of 
Chief Justice Marshall in the case of the " Venus " was " more reason- 
able " than the prevailing opinion, and states that it was "expressly 
approved " in Nigel Gold Mining Company, Ltd., v. Hoade, decided by 
the King's Bench in 1 901 . As to insurance against war risks his opinion 
is that the decisions of the mining companies' cases, arising from the 
seizures by Transvaal, were " eminently sound, for the rule is that an 
insurance company shall not nullify the act of its own government, not 
that it shall not nullify the act of the enemy." 

The author considers that the relation of a military occupant to the 
occupied territory is (page 233) " to a certain degree analogous to that 
of a sovereign," but (page 299) " this authority to govern, however, is 
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not sovereignty." As to the conversion of merchantmen into ships of 
war on the high seas, he sees no objection so far as " the general 
principles ' ' are concerned. He refers at various points to the con- 
servative tendency of courts of law, and says, speaking of the human- 
itarian influence which has improved war practices, that they are " per- 
haps the last of all to feel this quickening of the public conscience." 
For this reason he says it is desirable " that many of the incidents of war, 
such as commercial intercourse of the enemy, should be more fully 
placed in the hands of the political authorities, who are more respon- 
sive to public opinion." He intimates that The Hague Conference 
regarded " spies generally as scamps who deserve the treatment they 
get," but omits to point out, as does Mr. Westlake, " that spying in 
general is not less honorable than fighting, and the punishment of it is 
to be regarded as having no other motive or justification than that of 
deterring others." 

Mr. Bordwell has written in an impartial spirit. At times he has briefly 
noted the economic and social changes which have influenced the de- 
velopment of a law of war. But he omits to mention the influence of the 
Church as one of those which operated to cause a discontinuance of the 
enslaving of the defeated enemy. The author has at several points 
given, as might be expected from a lawyer, careful attention to termin- 
ology , pointing out in some instances inaccurate English translations of 
the French text of the conventions. In the opinions which he has 
vouchsafed to give on various points he has taken a position that seems 
sound and discriminating. Thus after noting the indefiniteness of the 
sanctions of the laws of war he says, " It is above all necessary that the 
rules should not be arbitrary or technical, but that they should be 
simple and reasonable, and thus appeal immediately to the minds and 
wills of the military commanders to whom their observance is en- 
trusted." And several times he emphasizes the ineffectiveness and 
folly of guerilla fighting, of the inflicting of general penalties for acts 
for which a community cannot be regarded as collectively responsible, 
and of the indiscriminate burning of homes and villages in an effort to 
reduce an enemy. Speaking of this last he says, "If there is one les- 
son taught by the Franco-German war and the South African war 
alike, it is that such a practice, instead of curing evils, makes them 
tenfold more virulent. ' ' He omits to give a table of the cases to which 
he refers, but does include a list of the authorities consulted. The 
work is well organized, and is written in a clear, interesting style. 

George Winfield Scott. 

Columbia University. 



